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Executive summary

• !e European Union has been set up by intergovernmental treaties  

that balance supranational integration with the protection of national 

identities and interests. However, the supranational institutions created 

by the treaties have systematically pushed for continuous integration and 

centralisation, and they have resorted to competence creep to circumvent 

treaty limitations. !is has upset the balance the states wanted. 

• !e European Court of Justice (CJEU) plays a particularly important  

role in this and has a long track record of centralisation bias. It developed 

a number of judicial doctrines that severely limit the e"ectiveness of 

fundamental treaty principles – #rst and foremost, that of conferral, 

which is the EU’s most basic building block. In doing so, the Court  

as well as the European Commission contribute to the declining 

functionality, acceptance and legitimacy of the EU as a whole,  

as has become evident especially with Brexit. 

• !e Council, for its part, has not only been unsuccessful in its attempts  

to install backstops against competence creep at treaty level but also 

contributes to it by prioritising political communication over decision.  

!e steady repetition of the ‘ever-closer union’ phrase has been turned 

into a judicial dogma by the CJEU, with e"ects beyond the Council’s 

aims; and the Council’s more recent tendency to delegate decisions to  

the Commission instead of negotiating a compromise itself increases  

the problem of competence creep.
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• In the medium term, possible remedies to this situation include limiting 

supranational competence creep by adding appropriate protocols to  

the European Treaties, stopping the CJEU from reshaping the treaties  

by placing its corresponding rulings under the proviso of the Council, 

and strictly reducing the use of administrative procedures that create  

ersatz legislation. 

• In the long term, treaty reform is unavoidable, its only alternatives  

being further national ‘exits’ or an overall unravelling of the EU.  

Such treaty reform has to recalibrate the EU’s multi-level governance 

system by fundamentally curtailing the supranational institutions’ reach,  

(re-)placing interstate cooperation at the heart of it, and rebooting the 

entire EU legal system in the way that France (1%04) and Germany (1(00) 

did at their national levels. 

ExECuTiVE  SuMMARy
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Introduction

Competence creep indicates processes by which ‘the EU somehow manages 

to legislate and/or otherwise act in areas where it has not been conferred  

a speci#c competence’.) !is generally takes one of three forms. 

!e #rst is judicial: the European Court of Justice (CJEU2) extends  

the reach of EU law through ‘creative’ (literally) interpretation, broadening 

the scope of EU law beyond the treaties’ or the legislation’s intent. 

!e second is judiciary-induced, but legislative: a CJEU ruling opens  

up a new policy #eld for supranational legislation, though the treaties  

did not warrant for it. 

!e third is bureaucratic: the Commission or one of its agencies extends 

EU legislation – for example, by establishing application guidelines that go 

beyond that legislation’s scope. 

!is report aims to identify the roots of competence creep and showcase 

its e"ects on the EU. It will therefore focus on CJEU decisions that are part  

of the problem – that is, that caused or enabled competence creep. !is is  

not to say that the CJEU only takes ‘creeping’ decisions, as evidenced by  

cases such as Tobacco Advertising (2001),, Omega (2004)- and Schrems  

(201., 2020)./ But again, they lie outside this report’s focus. 

!e analysis will start with an overview of the EU’s evolution until 2000 

(Lisbon summit), which is characterised by a ‘zigzag’ creep between the 

political and judicial tracks. It then proceeds to highlight some of the decisive 

waypoints of creep since 2000. !is will be followed by a look at the conse-

quences this has produced, before presenting suggestions on how to better 

limit competence creep. In short, the report advocates for stabilising the  

EU by returning to its founding principles. 
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1  From Rome to Lisbon

1.1 Roman Beginnings in 1957 

Institutionally, the EU has three starting points. !e #rst one was the 

European Coal and Steel Community (ECSC) of 1(.1, established by the 

BeNeLux states (Belgium, Netherlands, Luxemburg), France, Germany  

and Italy. !ese same six states signed the Roman Treaties in 1(.0, which 

established both the European Economic Community (EEC) and the 

European Atomic Energy Community (Euratom). To manage these  

arrangements, they were out#tted with bodies of joint decision-making: 

councils of ministers, a commission (EEC and Euratom) or high authority 

(ECSC), some form of assembly, and supranational courts.1 

!e EEC Treaty stated a number of principles, two of which are  

of particular interest here: the ‘ever-closer union’ and the principle of 

conferral. !e #rst one is in the treaty’s preamble, where the states declare 

their determination ‘to establish the foundations of an ever-closer union 

among the European peoples’.2 Note that it speaks of a union ‘among’  

and not ‘of ’ Europeans; and it refers to the ‘European peoples’ in plural.  

Also, the treaty speaks of ever-closer ties between the states (Art.32).

!e second, conferral (or ‘attribution’), means that the supranational 

structure has remit only in policy areas that the treaties explicitly confer upon 

it, and only to the extent that they do. It still is ‘the main principle governing 

the competencies of the European Union’.4 In legal terms, the supranational 

structure has no competency-competency. In other words, it cannot create 

new competencies for itself, unlike nation states. !is limitation is precisely 



1 0  |  EMpiRE of Law |  MCC BRUSSELS

what competence creep tries to circumvent, and one tactic for this is to  

utilise the principle of ever-closer union against the principle of conferral. 

1.2 Early court rulings 

Competence creep’s ‘judicial patient zero’ is the Fédération Charbonnière 

decision ( July 1(.5).6 !e CJEU held that rules laid down in the ECSC  

Treaty automatically ‘presuppose the rules without which that treaty […] 

would have no meaning or could not be reasonably and usefully applied’.  

By this, the CJEU applied the ‘doctrine of implied powers’ to the treaty, 

opening the legal door to competence creep based on functional arguments. 

In van Gend en Loos (February 1(57),)8 the CJEU ruled that the norms 

produced at the supranational level have ‘direct e"ect’, which means that  

they can be invoked by citizens, not just by the national governments (as is 

normal for intergovernmental treaties). !en, in Costa/ENEL ( July 1(54),)) 

the Court decided that in the policy #elds of the EEC Treaty, the treaty would 

supersede national law – and since this treaty established the CJEU, that its 

rulings would supersede the decisions of national courts. !is became known 

as the ‘doctrine of primacy’.)2 

!ese rulings are fundamental for the EU’s recurring characterisation  

as a construct sui generis, a ‘one-of-a-kind’ international setup.), With the 

doctrines of implied powers, direct e"ect and primacy, three levers had been 

mounted onto the judicial machinery that are highly relevant to the judicial 

enabling of competence creep. 

1.3 The Merger Treaty of 1965 

With the Merger Treaty (‘Brussels Treaty’) of 1(5., the entities that had  

been created with the Paris Treaty of 1(.1 and the Roman Treaties of 1(.0 

FROM ROME TO  LiSBOn
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were merged into the ‘European Communities’. !eir respective governing 

bodies were merged into one council of ministers, one court, one assembly 

and one commission. !ese uni#ed bodies now had remit over all the areas 

covered by the ECSC, EEC and Euratom. 

Shortly therea9er, the body of rules that had been produced so far at  

the supranational level became known as the acquis communautaire (roughly, 

‘that which the community has achieved’ or ‘established’). !e term emerged 

during the accession negotiations with Denmark, Ireland and the United 

Kingdom in 1(02. !e acquis designates the totality of European supranational 

norms, which today is in the millions.)- 

1.4 Court Rulings after 1965

!e now-uni#ed court established further landmark decisions. One was 

Handelsgesellscha! (December 1(00),)/ in which the CJEU upheld the 

supremacy of EU law even when colliding with national constitutional law. 

!is produced a reaction from the German constitutional court in its 1(04 

Solange ruling. !e constitutional court con#rmed that it will retain oversight 

over EU law and CJEU jurisprudence as long as (‘solange’ in German) there 

are no fundamental rights guarantees at the supranational level that are at 

least equivalent to those of the German constitution. 

!e second relevant CJEU decision was Cassis de Dijon (February 1(0(),)1 

where the Court established the ‘principle of mutual recognition’: a product 

legally brought into circulation on one national market cannot be excluded 

from the other national markets of the EEC, with very few exceptions.  

!is is fundamental for the Court’s systematic prioritisation of single-market 

functionality in later rulings. !en, in Les verts (April 1(%5),)2 the CJEU 

argued that the notion of ‘rule of law’ was fundamental to the entire EEC,  

FROM ROME TO  LiSBOn
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and it ranked the EEC Treaty as ‘constitutional’ – which none of the 

signatories, the states – had done.)4 But the CJEU claimed (and still  

upholds) that 

neither its Member States nor its institutions can avoid a review of  

the question whether the measures adopted by them are in conformity 

with the basic constitutional charter, the [EEC] Treaty.19

1.5 The Single European Act of 1986 

!e Single European Act (SEA) committed the states to a series of political 

aims, including to ‘create a united Europe’, to ‘strengthen [the Community’s] 

cohesion […] and intensify its action in areas hitherto insu:ciently explored’, 

to speak ‘with a single voice in foreign policy, including political aspects of 

security’, and to ‘transform the whole complex of relations between [the] 

States into a European Union’.28 

In more speci#c terms, the SEA committed the states to move from  

a common market to a ‘truly’ single market by the end of 1((2; and

• extended the instances of majority decisions (instead of unanimity); 

• added new policy #elds, such as foreign policy; 

• introduced the Commission’s ‘implementing powers’ (more on that  

in section 2.2); 

• established the ‘cooperation procedure’, which increased the EP’s  

role in legislation. 

Lastly, the #rst common budget plan or ‘#nancial perspective’ was established, 

precursor to today’s Multiannual Financial Frameworks (MFFs).2)

!e SEA did have popular support, expressed in two successful  

referenda. !e shi9s of regulatory competence from the intergovernmental 

level (Council) to the supranational one (EP and Commission) were deemed 

at least acceptable, if not welcome. However, in light of the competence creep 
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that ensued, the Council would later try to step on the brake with the Treaties 

of Maastricht in 1((2 and Lisbon in 2000 – unsuccessfully, as we will see. 

1.6 Court rulings after 1986

!e most impactful CJEU decision came with the negotiations of the 

European Free Trade Agreement (EFTA), which is not EU law. Asked  

for its opinion on EFTA-EU compatibility, the Court took the opportunity  

to digress and create ‘enforcing obligations for itself ’, arguing that ‘all future 

Community action might have to contribute to making concrete progress 

towards European Union’.22 

Going far beyond the scope of the issue at hand, the CJEU pronounced 

that a) the EU states would have an obligation to progress towards an 

ever-closer union, and b) the CJEU itself has an obligation to enforce  

EU law to that speci#c end.2, 

1.7 Treaty Evolution from Maastricht to Lisbon 

!e fundamental treaty for today’s European Union is the 1((2 Maastricht 

Treaty (‘Treaty on European Union’). It upgraded the EP to a co-legislator 

with the right to initiate legislation and subjected the Commission to EP 

approval. !e treaty also paved the way to a common currency (though 

established separately by the Eurozone treaty) and set up rules on 

government debt. !ese include the limitation of the states’ annual budget 

de#cit to 7; of GDP and overall debt to 50; of GDP.

However, this would only be achievable with an annual GDP growth  

of .;2- – something that Western Europe had not seen since the oil-price 

shock of 1(07. !is assumption of .; GDP growth was wishful thinking, 

induced by the Cecchini report2/ – the 1(%% version of the ‘more single  

market’ poetry of the Letta and Draghi reports of 2024.21 However, what  



FROM ROME TO  LiSBOn

1 4  |  EMpiRE of Law |  MCC BRUSSELS

was realistic was the future application of measures that could be triggered for 

failing these criteria. Politically, this opened the road for the supranationally 

imposed austerity measures of the Greek debt crisis (see section 2.1) and 

supranational ‘oversight’ over national budgets (see section 2..). 

A third important item is that the Maastricht Treaty de facto included the 

provisions of the 1(.0 European Convention of Human Rights.22 !e ECtHR’s 

interpretations of fundamental rights have thus become the standard. !is is 

problematic for several reasons. For example, this court has gone contra legem, 

especially with regard to its rulings on Art.37 ECHR,24 <ipping the ‘must not’ 

obligation that forbids torture into a ‘must’ obligation of providing social 

services, causing a situation that is both legally and politically untenable  

(see section 2.4).26

!e 1((0 Amsterdam Treaty introduced the possibility to sanction a state 

for ‘serious and persistent breach’ of basic EU principles, commonly referred 

to as ‘Article 0 procedures’ (more on that in section 2..). !e 2001 Nice Treaty 

essentially prepared the EU for the enlargement that eventually took place  

in 2004, with 10 countries joining the bloc.,8 

!e last major ‘update’ to the Treaties was the 2000 Lisbon summit. Here, 

the European governments also dealt with the failed Constitutional Treaty  

of 2004, rejected by French and Dutch referenda. !e EU basis established 

then, still in place today, is the ‘duo’ of the Treaty on European Union (TEU) 

and Treaty on the Functioning of the European Union (TFEU). 

!e EU was uni#ed into a single legal personality with the ability to sign 

international agreements. !e treaty also introduced a ‘High Representative 

of the Union for Foreign A"airs and Security Policy’ and incorporated  

the Charter of Fundamental Rights as full EU law.,) While these were all 

extensions, the Lisbon Treaty also reiterated the importance of the limiting 
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principles (conferral, subsidiarity, etc),,2 established increased oversight  

of national parliaments over EU legislation, and created a procedure for 

exiting the EU. 

1.8 Court rulings after 1992 

Exceptionally, the #rst ruling to be considered here is a national one. When 

the Maastricht Treaty was challenged before the German constitutional court, 

the court upheld it – but clari#ed that the Kompetenz-Kompetenz remained 

with the nation states as masters of the treaties.,, In case of a judicial con<ict 

over fundamental constitutional provisions, the ultimate decision is not  

the CJEU’s, but the constitutional court’s to make. 

In contrast, the CJEU reiterated its doctrine of EU law supremacy.  

In Alliance for Natural Health ( July 200.),,- it squarely placed single-market 

harmonisation above subsidiarity, and in September 200.,,/ it con#rmed –  

in the same logic – the supremacy of EU environmental law even when it 

a"ects national criminal law. !at already sounds strange in itself, but 

additionally, criminal procedure and criminal law are exclusively national 

competences – yet the CJEU decided that the EU may take measures that 

‘relate to the criminal law of the Member States which it considers necessary 

in order to ensure that the rules which it lays down on environmental 

protection are fully e"ective’.,1

A fourth item was the Vodafone case ( June 2010).,2 At play was  

the principle of proportionality, which stipulates that measures may only  

be taken at EU level if they pursue a legitimate objective regarding the 

European Treaties, and do not go beyond what is necessary (similar to the 

‘least restrictive measure’ benchmark) to achieve the objective. In its ruling,  

the CJEU reduced the principle of proportionality to a protection against 
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‘manifestly inappropriate’ measures. To summarise and overstate: the verdict 

means that regulating something at EU level does not have to be the best 

possible way to do it, just not the inappropriately worst.

Overall, the position of the CJEU is perhaps most #ttingly summed up  

by Koen Lenaerts, who already in 1((0 wrote that, to his mind, there could 

be ‘no nucleus of sovereignty that Member States can invoke as such against 

the Community’,4 – and that was even before the extensions of supranational 

powers in Maastricht. Lenaerts is today the CJEU president. 
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2  Competence Creep since Lisbon

2.1 Creep by circumvention: the Greek Debt Crisis

As explained, the basic assumptions that underlie the Maastricht Criteria  

and European Monetary Union (EMU) are untenable. !e #rst countries  

to clash with it were actually Germany and France in 2007. Having su:cient 

political and institutional power in the EU, they could ‘box out’ each other  

of de#cit procedures that they normally would have incurred.,6 !at was  

not the case with Greece in 2010. 

!e country had already been in excess of the Maastricht criteria  

and Stability and Growth Pact limits at the time of joining the Eurozone in 

2001, to which European decision-makers were happy to turn a blind eye.-8 

However, the situation turned a9er the US #nancial crisis of 2000/0% hit 

Europe. For the year 200(, the Greek government had forecast a de#cit  

of 7.0; of GDP, but in the end, it was over 1.;. !is led to creditors losing 

con#dence in the country’s ability to manage, let alone repay its debts.  

!e yield for Greek 10-year bonds jumped to 7.; interest.-) Greece,  

hit by a triple shock of debt, banking and con#dence crises, was broke. 

To avoid o:cialising the default, an international intervention and 

lending programme was set up, politically pushed for in particular by the 

French and German governments – vehemently lobbied by their banks – 

which together held about 40; of Greek public debt.-2 !e lending 

programme included severe, if not outright draconian, austerity measures 

that directly a"ected, for example, pension and tax policies, which are  

#elds that under the European Treaties were the remit of the state.  

So, the EU could not act in these #elds. 
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EU institutions bypassing EU law

And yet, the Commission and the European Central Bank drew up  

many of the austerity measures, including in these policy #elds, that were 

implemented in Greece. To do this, they went ‘outside’ of the EU and formed 

the so-called Troika by teaming up with the International Monetary Fund 

(IMF). Since the IMF is not an EU body, the argument from the Commission 

and ECB was that they, too, would not act in their ‘intra-EU’ capacities,  

but as ‘extra-EU’ partners of a lending and austerity programme that was 

technically under international law. 

!e European governments set up two instruments, the ad-hoc European 

Financial Stability Facility (EFSF) and the European Stability Mechanism 

(ESM), both under international law.-, !ere were three reasons for going 

outside of the EU legal structure: 

• #rst, the problem concerned the Eurozone countries, not all of  

the EU members; 

• second, Germany wanted to avoid the creation of common EU  

debt in the form of ‘Eurobonds’; 

• third, through the Troika, policies were imposed on Greece  

that were incompatible with the European Treaties (and produced 

socially devastating e"ects: in 2014, 44; of the population lived  

below the poverty line).-- 

In December 2011, the heads of state and government of the Eurozone 

countries issued a declaration on the reinforcement of the Economic and 

Monetary Union, followed by a treaty (the ‘Fiscal Compact’) signed on  

2 February 2012 by all EU states except the UK and Czechia.-/  !is treaty: 

replaced the EFSF with the ESM;  established a majority vote for decisions  

in the ESM (%.; quorum needed);  required states to report ex ante on their 
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public debt issuance plans; and  introduced budget oversight at the  

EU level over national budgets. Among other things, this meant that 

Member States [were] obliged to transpose the above elements of  

the balanced budget rule into national law, preferably at the constitu-

tional level, within one year of the new Treaty entering into force.  

$e European Commission [would] report on compliance with this 

transposition requirement. Any signatory Member State [could] call 

upon the European Court of Justice to verify the transposition of the 

rules into national law, and the latter [could] impose %nancial sanctions  

of up to &.1( of GDP to ensure compliance with its judgements.)6

!ree games of passe-passe were played during the crisis.-2 First,  

the bailout for Greece was really a bailout for foreign banks (French  

and German mostly). !e money just <owed through Greece. 

Second, the countries of the Eurozone channelled money through  

the IMF to Greece, allowing it to be attached to conditions that could  

not be imposed by the EU. 

!ird, with the creation of the ESM, the governments created an 

instrument of common debt: the ESM may borrow money on international 

#nancial markets (up to €.00 billion), guaranteed collectively by the 

European states.-4 !ese were, for most intents and purposes, Eurobonds  

in disguise. 

!ese games of passe-passe entailed long-term consequences for  

the Greek state, such as: 

1  Increases to VAT, impacting all Greeks but a"ecting those with  

lower incomes more signi#cantly; 

2 Cuts to the entire national pension system, to ‘improve long-term  

sustainability’; 



COMpETEnCE CREEp  SinCE  LiSBOn

2 0  |  EMpiRE of Law |  MCC BRUSSELS

7 Stripping unions and labour movements of their e"ectiveness by 

‘modernising’ collective bargaining and industrial action, to align  

the Greek approach to labour with what is required by ‘European  

best practices’; 

4 Privatising formerly public or government enterprises, resulting  

in the reduction of government pensions and bene#ts; 

. Selling o" as many ‘valuable Greek assets’ as possible so as to  

‘monetise the assets through privatisation and other means’; 

5 Seemingly in response to the rise of an impermissibly le9ist party  

like SYRIZA, the ‘de-politicising [of ] the Greek administration’; 

0 With regards to any rights to welfare or other bene#ts that were  

expanded prior to February 201., ‘amending legislations’ that  

con<ict with EU demands.-6

!ese were either beyond EU competencies or against EU law. In the  

Troika format, the Commission and ECB, for instance, imposed limitations 

on the right to strike, which is not only excluded from EU legislation  

(Art.31.7 TFEU), but is protected under the EU Fundamental Rights  

Charter, the ECHR and several UN Conventions./8 

Conclusion 

Legal scholars such as Andreas Fischer-Lescano have concluded that the EU 

institutions violated EU primary law as well as the Charter of Fundamental 

Rights, going both beyond the law (ultra vires) and against it (contra legem)./) 

Only later, in its Ledra and Mallis rulings of September 2015, did the CJEU 

allow citizens (Cypriots, in this case) to challenge such measures before the 

courts, including itself./2 

For both Greece and the EU competence creep performed during the 

crisis, this came, of course, too late. Greece exited its last bailout programme 
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in 201%. For almost a decade, the country had been only semi-sovereign, 

subject to Commission control beyond what it had conferred to the EU  

level through the European Treaties. With political support from several 

governments, including France and Germany, the Commission went around 

Treaty limitations and crept into the domain of social and tax policy, as well  

as budget oversight. 

2.2 Void and creep: GMOs and glyphosate 

!e European Treaties give the Commission the possibility to take so-called 

implementing or delegated acts, sometimes referred to as ‘tertiary EU law’ 

(primary law being the treaties, secondary law being acts such as directives 

and regulations). 

!e implementing acts are devised in committees that unite EU and 

national civil servants, typically from the administrations concerned with  

the issue (eg, phytopharmaceuticals). Here, administrators from the  

EU and national levels work jointly (‘comitology’ in EU jargon). 

!e delegated acts are di"erent in that they are solely the Commission’s 

task. A piece of EU legislation can include a provision giving the Commission 

a delegated power to, so to speak, take care of the details./, Not legally,  

but de facto also part of tertiary law are Commission ‘guidelines’.  Neither 

implementing nor delegated acts – nor guidelines – are subject to the scrutiny 

of the European or the national parliaments./- !ey can therefore be a place 

where binding norms can be introduced without parliamentary oversight. 

!e Commission doesn’t shy away from the opportunity. Between 2010 

and 2020, the number of implementing acts taken each year has hovered 

around 1,500, but reached almost 2,100 in 2022. !e number of delegated  

acts, where the Commission is solely responsible, went up from four  

(in 2010) to 1(0 (in 2022). 



COMpETEnCE CREEp  SinCE  LiSBOn

2 2  |  EMpiRE of Law |  MCC BRUSSELS

But this is only one side of the coin. !e Council, too, increasingly  

resorts to this facility. Where the states want success in negotiations but have 

items on which no compromise can be found, they are tempted to kick the 

can down the road by leaving a void and introducing a provision that calls  

for implementing and/or delegated acts. !e Commission is then expected  

to square the circle and #nd a ‘technical’ solution to an issue on which 

political compromise could not be reached. 

Limited legislative scope, unlimited political effect

!e Commission must use its implementing and delegated powers according 

to the piece of legislation at hand. !at seems obvious, but there are counter-

examples. For instance, the reform of the Common Agricultural Policy  

(CAP) a9er the Lisbon Treaty yielded a series of norms such as the Direct 

Payment and the Rural Development Regulations (2017).// With these,  

the Commission was in some instances empowered to take implementing  

as well as delegated acts. 

And so it did, including on two highly controversial issues which were 

(and are) subject to hard-fought political and public debates: glyphosate  

and genetically modi#ed organisms (GMOs). Glyphosate is an herbicide 

typically deployed so that #elds yield more crops. It is, however, also 

classi#ed as a carcinogen (cancer-causing agent) by, for example, the  

International Agency on the Research for Cancer./1 GMOs, in turn,  

are modi#ed crops that are more resistant to herbicides, but o9en sterile. 

Decisions on GMOs and glyphosate are certainly pertaining to 

agriculture, but they are also issues of public health – and of food risk  

and dependency, especially when it concerns GMO crops that cannot 

produce fertile seeds: farmers are forced to buy new GMO seeds every  

year.  Yet, in 201.–2015, the Commission decided on the authorisation of 
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GMOs in 15 instances and on glyphosate in a seventeenth instance,  

creeping into the role of an ersatz legislator ‘due to a lack of clear majority 

among member states’/2 – the very indicator that these questions were 

politically not settled enough for legislation (secondary law), let alone  

for implementing acts (tertiary law). 

Conclusion 

!e Commission adopted tertiary law outside of the supervision of national 

parliaments, introduced by the Lisbon Treaty precisely to avoid this, and took 

administrative decisions that due to their scope and impact should have  

been legislative and under scrutiny of the states. 

!e road for this competency creep was opened by the Council itself, 

which for the political purpose of being able to publicly speak of ‘a successful 

compromise’ le9 out substantive portions of the policy decisions it should 

have taken. It is also to note that once a policy has been le9 to either  

implementing or delegated acts, it takes considerable political and legislative 

energy to pull it back into the realm of normal legislation. !e authorisation 

of glyphosate was taken by implementing act, and so was its prolongation  

(in 2027)./4 

2.3 Creep through ‘add-ons’: The DSA Guidelines 

!e Digital Services Act (DSA), together with the Digital Market Acts 

(DMA), forms the backbone of EU regulation of ‘very large online platforms’, 

VLOPs, and ‘very large online search engines’, VLOSEs. !at is to say,  

‘Big Tech’ – the likes of Alphabet (Google), Meta (Facebook), X/Twitter,  

and ByteDance (TikTok). 

!e DSA created the European Board for Digital Services (EBDS) –  

an ‘independent advisory group’ that is ‘composed of the Member States’ 
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Digital Services Coordinators and chaired by the European Commission’./6 

!e coordinators bestow the ‘trusted <agger’ status upon entities within their 

respective states.18 Trusted <aggers have privileged access to large platforms 

insofar as if they report something as disinformation or hate speech, it has  

to be treated with priority over other <aggings (and probably is more likely  

to be accepted by the platforms). 

!e ‘independent advisory group’ also may establish implementing  

acts and ‘encourage’ the creation of voluntary codes of conduct. 

!e DSA leaves an important number of items to the Commission,  

such as:

• implementing acts: content moderation transparency reports  

(Art.31..7), monitoring and inspection of VLOPs and VLOSEs  

(Art.3%7a), information sharing system (Art.3%7.7); 

• delegated acts: manage who’s on the list of VLOPs and VLOSEs 

(Art.377-2), the methodology for deciding whether a platform or  

search engine falls under the DSA’s scope (Art.324 and 77), and rules  

for audit (Art.370.0), noting that ‘delegated acts shall take into account 

any voluntary auditing standards’, both European and international; 

• guidelines: trusted <aggers reporting standards (Art.322.%), security  

of minors (Art.32%.4), risk-mitigation measures (Art.37..7).1)

From voluntary to binding without proper authorisation

In October 2027, the Commission took a delegated act on audits.12 In 

February 202., it adopted the voluntary code of conduct on disinformation, 

originally established in 201% by a Commission Communication,1, into  

the DSA. Neither in 2027 nor 202. were the European or national parliaments 

or the governments part of the decision-making process. 
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!at is quite fascinating in light of its rami#cations. Including the 

‘voluntary’ code of conduct into the DSA subjugates it to the controls set  

out in the Commission’s delegated act on auditing. In the same vein of 

creative linguistics, the code itself starts with a disclaimer that ‘[t]his 

document should not be considered as representative of the European 

Commission’s o:cial position’.1- It then goes on to read: 

$e compliance of providers of VLOPs and VLOSEs with the commit-

ments undertaken pursuant to the Code shall be assessed through  

an annual independent audit (Article 3, DSA). Among the commit-

ments are the demonetisation of disinformation, the labelling of political 

advertising, [and] the commitment to ensure the integrity of services by 

%ghting manipulation, […] A Permanent Task-force [sic] is established, 

in which the signatories will participate. $is ‘multistakeholder forum’, 

chaired by the Commission, shall strengthen cooperation between its 

members and contribute to the e-ectiveness and development of the 

Code. $e Task-force will establish a ‘Rapid Response System’ (RRS)  

to be usedin special situations such as elections or crises […].6.

!e Commission’s ‘add-ons’ to the DSA, the code of conducts on  

‘hate speech’ and on ‘disinformation’, were not just technical in nature,  

but e"ectively amounted to ersatz legislation through administrative 

decisions. !is criticism was also levelled by national parliaments – eg,  

the French Senate, which denounced this as dérive normative (meaning 

roughly, ‘regulation that has got out of hand’).11 Furthermore, ‘hate speech’ 

and ‘disinformation’ are either insu:ciently or inconsistently de#ned  

across EU law, opening additional doors for competence creep using 

malleable concepts to justify EU measures. It also contradicts a fundamental 

requirement to the rule of law, which is a clear de#nition of facts, actions  

and their legal consequences. 
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!e Rapid Response Mechanism (Art.375 DSA) is particularly worrying.12 

!is provision gives the Commission the prerogative to ‘unilaterally declare 

an EU-wide state of emergency’, which is only tempered by the Council’s 

addition of the formulation that such a declaration only allows for ‘actions 

required […] [being] strictly necessary, justi#ed and proportionate’ (Art.375, 

point 7a) – all very <exible terms. 

Conclusion 

Notions like necessity, justi#cation and proportionality are connected to 

limiting principles that the CJEU has already hollowed out. It can be expected 

that the Commission will clash with the nations on this emergency power 

rather sooner than later. Beyond this principled point, two further observa-

tions should be added. 

First, when trying to assess the Commission’s claim to be well-placed  

for establishing or validating ‘good’ codes, one should keep in mind, for 

example, the reprimand that the European Data Protection Supervisor  

issued against the Commission in 2024 for having ‘unlawfully processed 

personal data, including sensitive information about users’ political views  

and religious beliefs’ for a campaign it had run in 2027 (to support its push  

for chat control).14 

Second, the impact of the <agging system has creep potential in its  

own right: if an online post is deemed disinformation, harmful or hate  

speech in one EU country, it becomes illegal throughout the EU. Having 

di"erent cultures, state A might consider harmful what state B does not;  

in turn, state B might consider harmful what state C does not, and so on.  

In this respect, the DSA is highly likely to create a vicious cycle, thus  

opening a race to the bottom regarding free speech. 
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2.4 Leverage and creep: human rights law

!e EU started out as an economic cooperation, and early rights such as 

non-discrimination based on nationality <owed from the logic of the free 

movement of workers, not fundamental rights.16 !e CJEU began to shi9  

this with  Stauder (November 1(5()28 and Nolde (1(04):2) the Court declared 

that it would be bound by – and thus enforce – the protection standards of 

the states’ constitutional traditions as well as the international obligations 

they had accepted (such as the UN Charter and ECHR).22

!e CJEU considered the EU to be bound by fundamental rights 

common to the states’ constitutions, but precluded supranational legislation 

in this domain into the 1((0s.2, !e shi9 came with the 2001 Charter of 

Fundamental Rights (CFR), created as a non-binding document, but made 

binding at the 2000 Lisbon summit. And the ECHR also continues to exist. 

As a result, human or fundamental rights can be brought before both  

the CJEU (on CFR) and the ECtHR (on ECHR) – allowing citizens, but  

also activist groups and political lobbies, to perform a ‘pincer movement’  

on European states (but not on the Commission, as the EU is not itself  

party to the ECHR).2- Such actors can leverage both jurisdictions against 

organisations or governments, and both have a track record of expansive 

interpretations, with the ECtHR known for considerable interrelations  

with ‘progressive’ NGOs even at the personnel level.2/ 

!e ECHR is not EU law, and the ECtHR is no EU institution. Still,  

they impact EU law in several ways. 

Firstly, while EU law itself cannot by adjudicated by the ECtHR,  

the implementation of such law in the states can be (though the court  

is generally cautious with this).21 
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Second, EU states like France and Austria have given the ECHR 

quasi-constitutional rank.22 

!ird, national courts do apply both legal bodies together – for instance, 

Art.340 CFR in conjunction with Art.35 ECHR on fair trial.24

Fourth, ECHR provisions and ECtHR decisions can be ‘adopted’  

into the acquis communautaire by EU legislation: the EU Return Directive,  

for instance, stipulates that the ECHR shall be applied if its rules are more 

favourable to a non-EU individual than the Directive itself.26 

Fi9h, they can also be adopted into the acquis jurisprudentiel48 by  

the CJEU. In Aranyosi (April 2015)4), for instance, the CJEU derived ‘positive 

obligations’ by combining CFR and ECHR provisions and disapplied a 

European arrest warrant due to prison conditions the persecuted individual 

would allegedly face if extradited. 

Additionally, the CJEU relies on ECtHR interpretations of human  

rights when broadening the CFR in its own jurisprudence, with Hungary  

(Transparency of associations) ( June 2020)42 and Poland (Régime disciplinaire 

des juges) ( July 2021) being two cases in point.4, Here, the CJEU leveraged 

ECtHR case law via Art.3.2 CFR into EU law, thus expanding it and in this 

case, invalidating a Hungarian transparency law on foreign funding for NGOs.

Conversely, states might be condemned by the ECtHR even when 

applying EU legislation and CJEU case law. One example is the ECtHR’s 

M.S.S. ruling regarding a migrant in Belgium who, according to the EU 

Dublin regulation, should have been sent to Greece (the #rst point of entry 

into EU territory). !is was denied by the ECtHR: it ruled that in light of 

detainment conditions in Greece, this would violate Art.37 ECHR. Belgium 

could now either comply with EU law or the ECtHR ruling – this is one 

example of the politically and legally untenable situation mentioned at  

the very beginning of this report. 
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Conclusion 

Nearly 1. years ago, Dutheil de la Rochère wrote that the CFR had to be 

understood in the light of [CJEU] case law, and that means that the 

Charter might apply to Member States when they are acting within the 

scope of Union law. But even that remains unclear and uncertain 

because the boundaries of EU law depend on an evolution of the case 

law of the Court, which no one can anticipate. […] $e problem […] 

[comes] /om the uncertainty of the scope of EU law which still remains 

under the Lisbon Treaty.8) 

A series of ‘rebellions of the constitutional courts’4/ and one Brexit later, we 

can observe how the backstops the states wanted to establish in the early 

2000s have failed. !e (rather pious) wish of the states to limit competence 

creep – Art. 5.1 TEU states that ‘the provision of the Charter [CFR] shall not 

extend in any way the competence of the Union as de#ned in the Treaties’ – 

has not materialised. Conversely, 

the instrumentalization of Article 52(3) [CFR] and the inconsistent use 

of ECtHR rulings fuel legal uncertainty. A direct clash [between CJEU 

and ECtHR] remains possible, particularly in cases where the ECtHR 

considers certain rights absolute, while EU law allows exceptions, such 

as in terrorism-related expulsion cases.86

Governments are faced with a judicial ‘stereo’ creep not just regarding  

these two courts’ rulings on their respective domains, but in the form of 

‘cross-rulings’ that occur when the ECtHR judges the national implementa-

tion of EU law or when the CJEU leverages ECtHR case law into the  

EU’s legal order. 

2.5 Cloaking the creep: recovery and resilience funds 

Conditionality as such is nothing new in EU law, at least in the external 

dimension: the democratic transformation of formerly socialist countries – 
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the ‘Copenhagen criteria’ – as a condition for EU accession showcased  

this very well. In contrast, the conditionality we will look at here is of a 

di"erent kind.

It evolved in three steps. !e #rst was the conditionality (with IMF 

participation) applied to Greece (see section 2.1), which led to a normalisa-

tion of EU-internal conditionality (without the IMF).42 Case in point, the 

2017 reform of the Multiannual Financial Frameworks broadened condition-

ality a lot to apply it to various policy goals – an approach that some have 

quali#ed as opening ‘Pandora’s toolbox’.44 

!e second step came with the post-Covid ‘Next Generation EU’  

package and Regulation 2020/20(2. While the ‘traditional’ conditionality  

of Art.30 TEU has been around for decades, as have the infringement 

procedures of Art.32.%–250 TFEU, the ‘spending conditionality’ introduced 

by this Regulation is di"erent. 

From strict budgetary to broad rule-of-law issues

To start with, it is not in the Treaties, but a product of EU legislation 

(secondary law). A9er its adoption, the Commission devised guidelines 

regarding its application (tertiary law).46 !e Regulation in question  

should have been devised to protect the EU budget, but from the start,  

the Commission saw it as a new tool to ‘protect the values’ of Art.32 TEU. 

Even the title of the Commission’s dra9 spoke of addressing ‘generalised 

de#ciencies as regards the rule of law’ – not exactly a budgetary term. 

As the Council’s legal service pointed out, this proposal amounted  

to a poorly cloaked competence creep.68 !e Commission wanted to 

get around the unanimity needed for Art.30 TEU by creating a parallel 

mechanism (based on Art.3722 TFEU) that could be activated without it.  

!e Commission’s proposed threshold for triggering the mechanism was  

‘a generalised de#ciency as regards the rule of law in a Member State [that] 
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a"ects or risks a"ecting the principle of sound #nancial management or  

the protection of the #nancial interests of the Union’ (Art.37 of the dra9),  

a very broad wording. 

And the Commission went further: it wanted to introduce a ‘reversed 

quali#ed majority’, meaning that its decision regarding measures against a 

state would not be subject to Council adoption, but only absence of veto.6) 

!e Council struck this dra9 provision down, but not Art.37’s broad wording 

on conditionality – only adding a requirement of ‘su:ciently direct impact’ 

on EU #nancial interests – which did become EU law (now Art.34 of the 

Regulation).62 

Conditionality as a weapon

!e third step of conditionality evolution followed with Regulation 2021/241 

on post-Covid ‘Recovery and Resilience’. It established procedures through 

which the states devise recovery and resilience plans, submit them to the 

Commission, and receive funds accordingly. !e essential point here is that 

the Commission can introduce hurdles at its own discretion. !e Regulation 

stipulates that 

the Commission is responsible for assessing the national recovery  

and resilience plans, the approval of which is the precondition for  

the release of the funds. In doing so, the Commission, amongst others, 

also checks whether the RRPs contribute to ‘e-ectively addressing all  

or a signi%cant subset of challenges identi%ed in the relevant 

country-speci%c recommendations’.93

!e ‘country-speci#c recommendations’ (CSRs) are a tool introduced  

during the Greek debt crisis to coordinate economic policies among the states. 

!ese recommendations are established by the Commission and then adopted 

by the Council, with or without changes. Once they are, the Commission has 

considerable latitude to decide if a government properly implements them. 
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Consequently, it has a considerable margin regarding the conditioning of 

the release of recovery and resilience funds: the CSRs are o9en so general 

and vast6- that theoretically any state can be at fault at any time, if the 

Commission wants it to be. It also can ‘trap’ governments in administrative 

back-and-forth games on their national recovery and resilience plans and 

delay the release of RRF funds this way. !is enables the Commission to use 

administrative processes to pursue political aims. 

Conclusion 

!e evolution of conditionality from a tool for external relations to internal 

governance has changed the nature of the EU. !e use of budgetary oversight 

to enforce something di"erent than #nancial compliance was manifestly the 

Commission’s aim from the start when it dra9ed Regulation 2020/20(2. 

When challenged before the CJEU,6/ the Court resorted to the argument 

that the EU could ‘not be criticised for implementing, in defence of its identity, 

which includes the values contained in Article 2 TEU, the means necessary  

to protect’ the EU’s budget and #nancial interests (emphasis added).61  

So, the Court brought in an ‘EU identity’ against the identities of states that 

constitute it62 – which has rami#cations way beyond the issue of spending. 

Future CJEU rulings are almost certain to produce more ‘face-o"s’ on  

the principle of constitutional identity, with destabilising potential for the  

EU as a whole.64 Regarding the risk for political (mis)use of #nancial condi-

tionality, former Commission president Jean-Claude Juncker was perhaps 

more prophetic than he himself thought when he stated that it would be 

‘poison for the continent’.66 And there is a manifest risk that the CJEU and 

Commission fall into a ‘defence of values that destroys the very values [they] 

aim to protect’.)88 
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Conclusions

Competence creep contributes to the decline of EU acceptance. Compare,  

for instance, the referenda results. !e 1(%5 Single European Act was 

opposed by the Danish government and the Irish supreme court, but 

accepted by popular vote in both countries. !e 2004 Constitutional  

Treaty, however, was rejected by referenda in France and the Netherlands,  

and the British referendum of 2015 rejected the EU altogether.

As for the Council, especially at the level of heads of state and 

government (European Council), it has discovered that words are  

never gratuitous – see the consequences of Stuttgart 1(%7 and Nice 2001 

(fundamental rights). !e stopgaps introduced by the governments in treaty 

updates from Maastricht to Lisbon prove entirely insu:cient given the 

willingness of successive Commissions to go around them, and the CJEU’s 

rulings on conferral, proportionality and constitutional identity have almost 

completely neutralised these principles. Moreover, the CJEU now also 

increasingly leverages the ‘principle of solidarity’ in the same vein.)8) 

!e outcome is that instead of balancing the EU’s principles, the CJEU 

constantly moves in a direction that places the ‘widening’ and centralising 

doctrines of implied powers, EU law supremacy and single-market e:ciency 

over the limiting principles of conferral, subsidiarity and national identity. 

!at is to say, it places technical functionality above political legitimacy.102 

!e competence creep described here runs deep. It faces growing 

backlash, from the ‘rebellion of constitutional courts’ against the CJEU)8,  

to the steady rise of not just EU-reformist, but outright EU-sceptic or  

pro-exit forces in national and EP elections. !e problem with this creep  
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is not only its contents, which citizens and governments may be opposed  

to or in favour of, but the fact that citizens and governments are circumvented. 

!e Commission’s behaviour and the CJEU’s ‘centralist bias in judicial 

review’)8- might extend the EU’s legal remit, but they damage its legitimacy – 

particularly under democratic and rule of law considerations. !is is a  

dead end. Brexit should have been a more than clear signpost for this.)8/ 
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Recommendations

!e European project needs to undergo a profound overhaul. !is includes 

strengthening the rails, accountability and transparency of the European 

Commission, strengthening the European Council, and revisiting the role of 

the CJEU to stop it from acting as an ersatz legislator (impacting secondary 

EU law) or even ersatz treaty party (impacting primary EU law). !e EU 

needs to move away from its ‘(anti-)constitutional dimension’ of integra-

tion.)81 Intermediate steps in this direction include: 

Council 

• To start with, the Council needs to cease to ‘kick the can down the  

road’ in the form of using delegated acts (Commission responsibility)  

as an alternative to #nding a politically viable compromise itself  

(Council responsibility). 

• !e Council should establish a protocol (there already are several)  

on the way the CJEU has to interpret the TEU/TFEU, clarifying the 

hierarchy of EU principles and placing the principle of conferral #rst. 

While this might seem like stating the obvious, it would address more 

explicitly than the Treaties currently do the obligation of the Court  

to give primary consideration to this principle. 

• Also, in the form of a protocol to the TEU/TFEU, the notion of ‘ever-

closer union’ should be excluded from any legal applicability. !at does 

not hinder the Council from moving ever closer on the areas that  

it wants to and has the democratic support for, and it simultaneously  

would remedy at least one aspect of judicial competence creep. 



RECOMMEnDATiOnS

3 6  |  EMpiRE of Law |  MCC BRUSSELS

CJEU 

• Rulings that impact EU primary law should be conditioned: such rulings 

need to be approved by the Council as the collegium that has popular  

and parliamentary support of Europeans, if at least two states consider 

this impact to be too signi#cant to be le9 to the supranational judiciary 

(alone). If reviewed negatively, the Council would automatically have  

the obligation to either squarely place the issue at the national level 

(subsidiarity) or otherwise initiate EU legislation to address the issue  

that arose from primary law provisions a"ected by a CJEU ruling. 

• !is includes Art. 2 TEU (values) interpretation, which should be the 

remit of the Council alone, as the logic of Art.30 TEU (conditionality 

requiring unanimity) supports. 

Commission

• Implementing and Delegated Acts dra9ed by the Commission need  

to be submitted to the Council for approval before they can become 

e"ective. 

• !e Council o9en mandates the Commission to legislate on a matter 

without specifying which legal basis the Commission should do this on. 

!is can, however, have signi#cant impact, including on potential future 

competence creep. !us, Council mandates to the EC should always  

#x the appropriate legal basis, to which the Commission would be  

bound when establishing its legislative proposal. 

!ese are intermediate steps. But eventually, the EU needs much more 

profound reform and should become

a state system with less centralised and less hierarchical institutions and 

more space for democratic national self-determination. $e European 

Commission would be something like a platform for technical support  



RECOMMEnDATiOnS

MCC BRUSSELS |  EMpiRE of Law |  3 7

of projects of international cooperation, jointly chosen and voluntarily 

agreed between member states in di-erent con%gurations. For this,  

the Commission would have to give up its aspiration to grow into a 

pan-European supranational executive; the same, mutatis mutandis, 

would apply to the EU Parliament, if it was needed at all. Also  

signi%cantly reduced would be the role of the European Court of  

Justice: it would cease to be a constitutional legislator in disguise,  

in charge e-ectively of everything it (or its integrationist clientele) 

chooses for it to be in charge of, with the power to intervene almost  

at will in national states, national law, and national politics.147 

Aiming to overcome today’s impossible normative jungle, this report 

adds the suggestion to reboot the acquis communautaire and acquis jurispru-

dentiel in a similar fashion to the refounding undertaken with the French  

Code Napoléon in 1%04 or the German Civil Code (Bürgerliches Gesetzbuch)  

in 1(00. Yes, the task is daunting. But it has become necessary. 
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